It is an understatement, of course, to say that the rights of a criminal defendant in pre-trial proceedings have expanded greatly in just the last few years. But in no area of the law was the development quicker, more startling, and perhaps more unexpected than the recent decisions regarding the right to counsel during the pre-trial out-of-court identification procedures and confrontations between suspects and witnesses.
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and federal courts. The broad sweep of the Supreme Court's language in the Wade and Gilbert cases left this extension of the right to counsel clouded with ambiguities. The Supreme Court has not rendered any decisions in the field to eliminate the problems of interpretation. However the lower courts, who must determine the impact of the Supreme Court decisions on the rights of the criminal defendant, cannot escape the burden of applying the right announced in Wade and Gilbert on a daily basis.
An examination of the decisions of the lower courts of the state and federal systems demonstrates that, although the courts have not generally limited the impact of Wade and Gilbert to precise duplicates of the factual situation found in those two cases, there has been an unwillingness to extend the right to counsel at lineups to the "investigatory" stage of the criminal process. Equally, the courts have found that the right to counsel does not apply to an on-the-scene identification of a suspect, nor to an "investigatory" identification procured without the formalities of a lineup, nor to an identification occurring in a judicial proceeding, such as arraignment or preliminary hearing. Almost unanimously, the courts have refused to extend the right to counsel to identification from photographs, even the identifications that are conducted after the suspect is in custody. In addition, the courts have given a very wide latitude to the doctrine of the independent origin which saves an identification for evidentiary purposes despite the violation of the defendant's right to counsel at the lineup itself. This comment will analyze these restrictive interpretations of the decisions relating to confessions, pose intriguing political and constitutional issues. For analyses, directed primarily at the Law and Politics, 48 Na. L. RFv. 193 (1968) . It is the opinion of all three commentators that the changes directed at the Wade decision have no constitutional basis and will be declared unconstitutional if the challenge is ever made. Three federal courts have so far adverted to the existence of 18 U.S.C. § 3502, but no decision has been handed down dealing with the validity or the meaning of the section. the Wade and Gilbert decisions and suggest additional developments of judicial and legislative regulations of identification procedures which are necessary to insure the protection of the rights of the criminal defendant which Wade and Gilbert were designed to provide.
I. Wade, Gilbert, AND Stovall: Tm FACTS Before considering in depth the interpretations which have been placed upon the "trilogy," a preliminary statement of the facts of the cases is in order. 7 In Wade, the defendant was placed in a lineup several weeks after his indictment and arrest for robbery of a federally insured bank, without notice to and in the absence of his appointed counsel. At trial, the government relied on the in-court identification of the witnesses, and the facts of the lineup identification were brought out by the defense, including the fact that the defendant had been seen in the hall, in the custody of a federal agent, before the lineup was conducted. Alleging that the lineup violated his fifth amendment privilege against self-incrimination and his sixth amendment right to counsel, Wade moved for an acquittal or for the striking of the courtroom identifications. The motion was denied and he was convicted. The Fifth Circuit reversed, holding that the defendant's right to counsel had been violated." The Supreme Court, while denying that the lineup violated the defendant's fifth amendment protection against self-incrimination, held that the sixth amendment did guarantee Wade's right to counsel at the pretrial lineup. The identification lineup was a critical stage of the prosecution because of the risk that, intentionally or not, the police procedures could suggest to the witness that the defendant was the culprit. Adding to the critical nature of the lineup was the fact that the defendant himself had no way of observing the circumstances and reconstructing the suggestive aspects of the situation for use of his counsel in discrediting the identification testimony of the witness at trial. Counsel is requited by the sixth amendment wherever his absence "might derogate from the accused's right to a fair trial,"" and counsel at the pretrial lineup can eliminate some of the suggestive procedures and also can assure a meaningful 
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Counsel at Lineups reconstruction of the facts of the lineup for the purpose of crossexamination of the identifying witness in the courtroom. 10 Despite the violation of the right to counsel, the Supreme Court refused to hold that the courtroom identification of the witnesses who had viewed the defendant in the "tainted" lineup should be excluded on a per se basis. The case was remanded to the district court for a hearing where the court would determine if the in-court identification "'has been come at by exploitation of that illegality or instead by means sufficiently distinguishable to be purged of the primary taint.' il The government would thus have the opportunity to prove that the identification was based upon observations of the suspect other than at the lineup, and if it successfully carried the burden of clear and convincing evidence,' 2 the in-court identification of the witness would be admissible despite the absence of counsel at the lineup. If the government did not carry this evidentiary burden, the defendant was entitled to a new trial at which the in-court identification of the witness was to be excluded. Despite the dire predictions of the Wade dissenters that in-court identifications would never be admissible if the prosecution was required to establish the existence of an independent source by clear and convincing evidence, 3 it is apparent that expansive court interpretations of the test could create a trapdoor through which a defendant's Wade-Gilbert rights would regularly disappear. 14 10 Id. at 236. The problem of the exact role which counsel is to play at identification confrontations is beyond the scope of this comment. For discussion of the issue, see, e.g., Comment, The Right to Counsel During Pretrial Identification Proceedings-An Examination, 47 Na. L. REV. 740, 748-54 (1968) . 1968 ). Considering these decisions, there may well at present be little distinction between the protection offered by the Wade-Gilbert right to counsel and the totality-of-circumstances criteria against which the courts measure a violation of due process in identification confrontations. The checklist of factors which should be considered in determining the presence of an independent source which was set out by the Wade court demonstrates the resemblance of the two approaches. The criteria included Factually, the Gilbert case was very similar. The petitioner had been identified in a post-indictment lineup in the absence of his counsel. However, at trial not only did the witnesses identify Gilbert in the courtroom, but they also testified that they had identified him at the lineup. The Court held that the same right to counsel applied to a state criminal defendant. However, one critical difference in the two cases was the per se exclusion of the testimony of the witnesses regarding the lineup itself. That testimony should have been excluded, and on remand, unless the state court found that the admission of the evidence was harmless error, the defendant was entitled to a new trial.
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Stovall is generally cited for its ruling that the right to counsel at lineup would be applied only to identification confrontations which "the prior opportunity to observe the alleged criminal act, the existence of any discrepancy between any pre-lineup description and the defendant's actual description, any identification prior to lineup of another person, the identification by picture of the defendant prior to the lineup, failure to identify the defendant on a prior occasion, and the lapse of time between the alleged act and the lineup identification. It is also relevant to consider those facts which, despite the absence of counsel, are disclosed concerning the conduct of the lineup." 388 US. at 241 (footnotes omitted). The application of the independent source test has been liberal in these first two years following the Wade and Gilbert decisions, but it is at least arguable that the independent source test will and should be narrowed as law-enforcement officers become more familiar with the demands of the right to counsel at lineups. When that happens the scope of the right to counsel will be more important than it presentiy appears to be, and on this premise, the discussion in this paper will continue. occurred after the date of the three decisions, June 12, 1967.18 However, the Court also announced that an identification confrontation may be challenged on the grounds that it "resulted in such unfairness that it infringed [the defendant's] right to due process of law.", 19 Upon an evaluation of the "totality of circumstances" surrounding the use of the confrontation, the Court concluded that a hospital room identification of the defendant by the critically wounded victim was not "so unnecessarily suggestive and conducive to irreparable mistaken identification" as to deny due process. 2 0 The due process challenge to the legality of the identification was thus assured to those defendants who were not able to utilize the Wade and Gilbert rulings because of the non-retroactive status which the Supreme Court had assigned to them.
II. LIMITATIONS ON THE SCOPE OF Wade-Gilbert
In the past two years, the courts have confronted numerous situations where they have been required to decide whether a particular factual situation does or does not fall within the Wade-Gilbert requirement of counsel at identification procedures. Due to the silence of the Supreme Court, this pattern of judicial interpretations of the scope of the Wade-Gilbert right to counsel is presently crucial. Three areas where the courts have given answers concerning the scope of the right to counsel at lineups are presented and discussed below. The first is the extremely broad area of the pre-indictment lineup; the second is the narrower ambit of the lineup conducted during the investigatory stage of the case; and the third is the restricted situation, within that of investigation, where an on-the-scene identification is in issue. In answering the questions which have been presented to them, the courts have fashioned boundaries for the applicability of the WadeGilbert right to counsel; these boundaries are identified and evaluated in an effort to determine whether they are desirable and appropriate limitations on the right to counsel at identification procedures.
A. Pre-Indictment Identification
Both of the cases in which the Supreme Court announced the right to counsel at lineups involved post-indictment lineups and situations where counsel had already been appointed for the defendant. The Court found that here at least the risks of suggestability in the lineup procedure and the inability of the defendant to reconstruct the events for the purpose of cross-examination at trial rendered the lineup 
1969]
identification a critical stage of the prosecution demanding the presence of counsel. However, the Court at no point indicated that the post-indictment lineup in the absence of appointed counsel was the only identification procedure where the conclusionary label of "critical stage" would result in the need for counsel. Indeed, the Court indicated that it was required to "scrutinize any pretrial confrontation" 21 to determine if it was a critical stage. The exclusionary rule of Wade and Gilbert was designed "to deter law enforcement authorities from exhibiting an accused to witnesses before trial for identification purposes without notice to and in the absence of counsel." 22 The sweep of the language is awesome and open-ended and is limited only by the Court's implied concession that although no "countervailing policy considerations" ' 3 had been advanced against the requirement of counsel in the Wade and Gilbert cases, perhaps some might be advanced in future situations.
In general, the courts have not confined the impact of the Wade and Gilbert rulings to their narrowest possible sphere of influence, despite the fact that the prosecution in general urges them to do so. Two federal district courts have so far ruled that Wade and Gilbert are not limited to post-indictment situations; 24 both of those decisions resorted to the label of the critical stage without going into the reasons for the "criticalness." 25 One of those courts seemed to consider that the live confrontation between the defendant and witnesses was the characteristic which linked the case at bar to Wade, 2 6 in addition to the fact that the focus of the police work had narrowed down to the particular defendant involved at the time of the lineup. 27 Other courts have decided that the factors of unreliability 2s and the impossibility of meaningful cross-examination at trial 29 cannot reasonably be limited to postindictment situations, and thus neither can the Wade requirements. In People v. Palmer, 8 0 the Illinois Supreme Court expressed a decided disagreement with this trend of decisions; it held that in Illinois the Wade-Gilbert right to counsel would only apply to lineups conducted after the indictment. The court apparently relied mainly upon the opening sentence in the Wade opinion, which stated that the lineup was held after indictment and after the appointment of counsel, 31 and upon a narrow characterization of the cases in a later decision by the Supreme Court. 32 The Illinois court did not analyze the situation in the case before it in terms of the risks of suggestability nor in terms of the need to reconstruct the identification at trial, the flexible approach which the rest of the Supreme Court decision seems to require.
The "extent of this right [to counsel at pretrial confrontations] in particular circumstances has yet to be authoritatively determined," 33 and the reluctance of a court to extend rights with which it, as well as the Supreme Court, is unfamiliar, is understandable. 34 Admittedly, limiting the scope of the right to counsel by the application of the simple pre-/post-indictment dichotomy would lend itself to easy administration by the courts. Unfortunately, it would also leave the police in the position to manipulate the applicability of the right to counsel by holding all identification procedures before the indictment, thus defeating the aim of the Wade and Gilbert rulings. The test is too mechanical to be worthy of a judicial system where attention has 30 People v. Palmer, 41 III. 2d 571, 244 N.E.2d 173 (1969). 31 "The question here is whether courtroom identifications of an accused at trial are to be excluded from evidence because the accused was exhibited to the witnesses before trial at a post-indictment lineup conducted for identification purposes without notice to and in the absence of the accused's appointed counsel." 388 U.S. at 219-20. 
been increasingly devoted to the realities of the criminal process rather than to its labels. The concerns of the Supreme Court with suggestability and the need for reconstruction of the identification procedures at trial cannot with any rationality be limited to the post-indictment situation, although there may be other limits on the right to counsel even where these concerns are present. It is likely that the great majority of the courts will not impose any such artificial barrier.
B. The "Investigatory Stage" Identification
When the courts have ruled upon the right to counsel at lineups conducted in the so-called "investigatory stage" of a case, they have been less generous in interpreting the Wade-Gilbert rule. The investigatory stage apparently encompasses the entire time period up until a charge is made against the suspect for the particular offense under consideration. While there would seem to be considerable overlap between the pre-indictment stage and the investigatory stage, the courts have nevertheless been more restrictive in their application of the Wade-Gilbert rule to the latter, perhaps because of the lack of a mechanical pre-/post-indictment type formula to guide their decisions. With respect to the investigatory stage, the sweeping language of the Supreme Court in the Wade-Gilbert decisions once again leaves the right-to-counsel question open; nowhere did the Court indicate that the investigatory stage of the case was immune from the requirement of counsel. 35 It is also in the situations which have been labeled investigatory that confrontations for identification which do not take the form of the lineup are likely to occur, but once again the Supreme Court's decisions do not base the strictures of the right to counsel on the form which the identification confrontation assumes. 36 The confrontations which occur in the investigatory stage of the case vary significantly in detail. Frequently a defendant who has already been arrested in connection with another offense will be placed in the challenged lineup for the purpose of possible identification by the victims or witnesses of a second unsolved crime. 31 In other cases, there has been no arrest at all, and the confrontations have been informal-that is not in the form of a lineup at the stationhouse. 38 All of these informal confrontations have been "arranged" by the police with a specific crime in mind, and the crime is the same one for which the defendant is later tried, and in which he raises the issue of the out-of-court identification. In some cases, the crime itself is unknown to the police at the time of the confrontation which yields the challenged identification. 39 Considering the factual variations which occur in investigatory identifications, some division among the courts might have been expected as far as the application of the Wade and Gilbert right to counsel is concerned. The unanimity with which the courts have exempted these identification confrontations from the requirement of counsel is thus particularly striking. Even more intriguing is the failure of all the courts save one to go through even the motions of analyzing the case before them in terms of the risks of suggestability and the need for reconstruction of the confrontation at trial. The one court which did look for the presence of a critical stage failed to find it, and relied, not on the absence of the two criteria which the Supreme Court used, but on what it felt was the slim chance for misidentification due to the short lapse of time between the crime and the identification. 40 To the extent that the courts have expressed the motivation behind their unequivocal denial of the extension of the Wade-Gilbert right to counsel, it has been in terms of the desire not to hamper the police in their law enforcement activity. A conviction that a "common sense approach to the problems which confront policemen must be taken into consideration in the application of the law to the facts" 4 1 pervades these decisions. It is not difficult to understand the concern of the judiciary that the police not be overly burdened with requirements to provide counsel before they take any action toward the solution of an offense. However, in their zeal to guarantee efficient law enforcement, the courts have too often ignored an analysis of investigatory stage con- 
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The University of Chicago Law Review frontations which might well indicate that some do fall within the scope of the Wade-Gilbert right to counsel. A fundamental concern of the Supreme Court in the Wade and Gilbert decisions was first of all to minimize the risk of intentional and unintentional suggestiveness of the lineup identification. Substantial dangers of suggestiveness would seem to be present in the confrontations which occur at the investigatory stage. If the identification is made from a lineup, 42 many of the same problems that characterize the lineup in later stages of the prosecution exist, except that the police may not be quite as convinced that the defendant is the criminal and may not therefore be as tempted to indicate their predilections to the witness. Multiple witnesses may still reinforce each others' identification if they are allowed to communicate, and the defendant is just as likely to be seen in a damning situation before the investigatory lineup as when the identification occurs later.
The informal confrontation at the investigatory stage, when the crime is known to the police, but the defendant has not yet been arrested, 4 3 poses even more serious problems of suggestiveness due to the fact that the informal confrontation is likely to be one where the victim or witness is asked to identify only the single individual placed before him. The identifier can have little doubt that the police have some fairly substantial reason to suspect this individual or they would not have bothered to arrange the meeting. The non-lineup confrontation at the investigatory stage, when the crime itself is unknown to the police, 44 analytically poses the same dangers of suggestiveness, but at least the risk of intentional suggestion should be discounted by the fact that the law-enforcement authorities have a less intense interest in connecting the individual involved with any particular crime since they are not aware of the crime with which the defendant is later charged. The second concern of the Supreme Court was that absence of counsel would effectively deny the defendant the opportunity to reconstruct the identification circumstances and thus virtually eliminate his ability to challenge the reliability of the identification at trial. The problems of reconstruction from the investigatory stage lineup parallel the problems of reconstruction when the lineup is conducted later in the case. The informal confrontation where the victim or witness is faced with a single individual arguably offers less difficulty, since there is not even the pretense of a non-suggestive presentation. Still the de- 42 See text at note 37 supra. 43 See text at note 38 supra. 44 See text at note 39 supra.
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Since both of the dangers with which the Supreme Court was concerned are present to some degree in every confrontation which occurs at the investigatory stage, the courts should look to analogies in other cases where the rights of the criminal defendant have been considered for principles upon which they could base the presence of the Wade and Gilbert right to counsel. Two possible solutions are suggested by the confession cases dealing with the right to counsel during police interrogation. 45 The "custody" criterion as developed in Miranda v. Arizona 6 and Orozco v. Texas 47 would require that, once a person was in custody at the station or "otherwise deprived of his freedom in any significant way," the police not hold a lineup or a non-lineup confrontation without informing the defendant of his right to have counsel present. This requirement would exist even if the defendant had not been charged with the particular crime for which the identification confrontation was to be held. The application of the "custody" criterion as a limiting principle for the application of Wade seems to be recommended by the American Law Institute as the draft of the code of pre-arraignment procedure concentrates on the "arrested" person, 48 with no concern for the relation between the reason for the arrest and the reason for the holding of the lineup.
If "custody" were the criterion which triggered the Wade right to counsel, the defendant in custody could then waive his right to counsel, or the police would be required to await the presence of or at least reasonable time for the appearance of counsel. The Supreme Court has suggested that substitute counsel could be provided where necessary to avoid prejudicial delay. 49 When the suspect is already in custody for another crime, the problem of delay seems the least troublesome. To request that his attorney for the other offense be present at the "open crime" lineup, or indeed to expedite the appointment of an attorney for the other charge in order to assure the presence of 45 In Escobedo v. Illinois, 378 U.S. 478 (1964) , the Supreme Court held that where a police "investigation is no longer a general inquiry into an unsolved crime but has begun to focus on a particular suspect" in police custody the protection of the right to counsel applies to interrogations. Id. at 490. In Miranda v. Arizona, 584 U.S. 436 (1966), the general condition of custody was held to trigger the right to counsel during interrogation. 
counsel at a possibly crucial confrontation is not the sort of difficulty which should dissuade the courts from requiring the presence of counsel. If the suspect is in custody but has not been charged with any crime, delay of identification might be greater unless substitute counsel were utilized, but again the difficulty is not insurmountable. However, the custody criterion as it was developed and applied in the confession cases was aimed at the protection of the suspect from coercion. The problem in the lineup situation is hardly coercion. This suggests that the criterion may not be applicable with equal appropriateness to both problems. The application of the "focus" criterion of Escobedo v. Illinois°w ould not extend the Wade protection to all "open crime" lineups, the result which the custody test would accomplish. This approach would, however, reach many informal confrontations arranged by the police which often do not assume the form of a lineup and often occur outside the stationhouse. 51 Since these identifications can be made when the individual is under no restraint or under a degree of restraint which might not qualify as "custody," such as when he is waiting for the police officer to fill out an accident report, they might well escape the protection of the Wade decision if the "custody" criterion were to be utilized. The "focus" criterion takes into consideration the state of the policeman's mind, rather than the physical constraint under which the individual suspect has been placed. Since "focus" is an indicator of a state of mind, it seems likely that it may be an equally good indicator of the possibility of deliberate police abuse of the identification procedure, which also arises out of a state of mind, i.e., the belief in the guilt of a particular individual.
It is worthwhile to catalogue briefly the possible identification situations and note which would fall under the Wade protection if the focus criterion were applied by the courts. The stationhouse identification, whether in the form of a lineup or a single-man "show-up," 5 2 where the police had the individual in custody for the particular crime for which the lineup was held or for a crime which they had reason to believe was linked with the particular crime for which the lineup was 50 378 U.S. 478 (1964) . 51 The ALl Draft does not consider the problems raised by the informal confrontation. See ALl MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE, supra note 48, at 32. 52 See, Note, Due Process Considerations in Police Showup Practices, 44 N.Y.U.L. REv. 377 (1969) , for an interesting discussion of the problems of due process which are raised by the single-man confrontation with the victim or witness for identification purposes. The author suggests that "the product of a nonessential showup, even if conducted in counsel's presence, should not be admissible in evidence," although the state should have the chance to prove that the witness could identify the defendant independently of the showup. Id. at 390-93.
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held, indicates sufficient focus on one individual and sufficient danger of suggestion by the police to require counsel to be present. The informal confrontation arranged outside the stationhouse, whether in the single-man form or where the identifier must pick from a larger group, still offers sufficient focus, as is indicated by the confrontation being arranged by the police to begin with. The necessary focus would not be present, however, if someone in custody for disorderly conduct were simply placed in the lineup to provide the appropriate number of bodies. Nor would it be present if the informal group confrontation yielded an identification which the police had not anticipated.
The distinctions noted above depend on the absence of focus, one primary factor which could trigger deliberate police suggestion to the witnesses. However, even in the cases which the focus criterion would not place under the Wade protection, there are arguably still dangers of unintentional suggestiveness and of the future defendant's inability to reconstruct the circumstances of the identification. Perhaps in this situation the solution involves a weighing of the possible prejudice to the defendant against the costs to the legal system of providing counsel. In the case of the "open crimes" lineup, if the individual placed in the lineup had already been charged with another serious offense, and certainly if he already has counsel appointed, it would not be a serious burden to the police either to have counsel present or obtain a waiver for the second, and successive, lineups. However, if the individual placed in the lineup was someone charged with a minor offense, such as the derelict in custody for disorderly conduct, the burden upon the law-enforcement machinery of supplying counsel in each lineup might be considerable when weighed against the rather remote risk of prejudice to the individual whom the police do not suspect of the offense with regard to which the lineup is held. The focus criterion, with this modification and others which the courts would develop, seems to be a natural, or at least appropriate guideline, in general, for the presence of counsel at identification procedures.
C. On-the-scene Identification
If the courts comply with the suggested criterion of focus for the application of the Wade and Gilbert right to counsel, the issue of the on-the-scene identification inevitably arises. That is, does the policeman, who hears a woman screaming a half-block behind him and who turns to grab a man running hurriedly in the opposite direction, have to take victim, witness, and possibly innocent jogger to the police station, notify and obtain counsel for the suspect before he asks the
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The University of Chicago Law-Review woman if this is her assailant? In the meantime, of course, it is quite possible that the offender has made good his escape, at least for the time being. Yet, there is certainly focus upon that particular suspect. Perhaps this was one of the situations which the dissenters had in mind when they objected to the Wade rule, at least partly on the ground that it would apply to a "face-to-face encounter between the witness and the suspect alone, regardless of when the identification occurs, in time or place." 53 In Rivers v. United States, " the Fifth Circuit, holding that the right to counsel applied where the suspect was shown to the victim who was in an ambulance awaiting transportation to the hospital, stated that "most, perhaps all, confrontations occuring after arrest will fall within the rules announced in Wade and Gilbert."r 5 5 That court also doubted whether even "an absolute necessity for speed would create an exception to Wade-Gilbert rules • . . in light of the Court's language in Wade that the right to counsel cannot be brushed aside because a lawyer may cause obstruction and delay."
5 6
Yet, most lower courts have refused to extend the Wade-Gilbert right to counsel to the on-the-scene identification. In Wise v. United States, 57 a case involving a pre-Wade confrontation, the District of Columbia Circuit declined to rule on the right to counsel at such onthe-scene confrontations, noting that the Wade decision did not expressly consider such situations. 5s In rejecting the defendant's due process attack on a confrontation proximate to the scene and time of the offense, the court observed that on-the-scene identifications promote fairness by assuring reliability. The court also recognized the suggestability of the presentation of one suspect in police custody to the victim or witness; 5 9 this suggestiveness weighs on the side of the balance for extending the Wade proscriptions to these situations. The factors on the other side of the scale were expressed tersely, in the first case involving a post-Wade on-the-scene confrontation, as a need for a commonsense appreciation of the problems that the police 5 388 U.S. at 251. 54 face in law enforcement. 60 The only other state court to decide the issue commented, "If such confrontations as this [fifteen minutes after offense at the scene of the crime] violate our Constitution because they are 'suggestive,' then much of the evidentiary material which forms the grist of the fact-finding machinery in our courts should as well be constitutionally banned for unreliability," and added that pretrial "coaching" of witnesses was more suggestive than the confrontation in the case at bar. 6 1 The only court to articulate in any detail the problems and the solutions to the on-the-scene confrontation issue is the Circuit Court of the District of Columbia. The issue was a troublesome one within the Circuit. One district court held that an on-the-scene identification conducted within minutes of the offense was not admissible in evidence and that no subsequent in-court identification could escape the taint of the initial identification conducted without counsel. 62 The court appealed to the Circuit Court for guidelines since it felt that the broad language of Wade arguably compelled this result. In Russell v. United States,3 the Circuit Court decided that Wade does not apply to a prompt confrontation with an eyewitness at the scene of the crime. Limiting its holding to on-the-scene identifications which occur within minutes of the crime, 6 4 the court found that the dangers of suggestability inherent in confrontations of the witness with a single suspect were outweighed by the problems of delay in the identification proceedings undertaken with counsel present, of possible overnight detention of innocent individuals, and of the possible interruption of the search for the real criminal. 65 These problems combine to form a "compelling reason" 66 for not requiring counsel to be present. The District of Columbia Circuit also remarked, in a different case, that such "on-the-spot" identifications should be confined "to situations in 61 State v. Boens, 8 Ariz. App. 110, 113, 443 P.2d 925, 928 (Ct. App. 1968) . This court hazarded the guess that the Supreme Court was motivated by a concern that the rich have no advantage over the poor in criminal cases. Neither, the court suggests, would have had counsel at this middle of the night confrontation. , Feb. 28, 1969) . 64 408 F.2d at 1284 n.20. 65 Id. at 1283-4. The heart of the court's reasoning follows: "Balancing all the doubts left by the mysteries of human perception and recognition, it appears that prompt confrontations in circumstances like those of this case will 'if anything promote fairness, by assuring reliability . . . .' This probability, together with the desirability of expeditious release of innocent suspects, presents 'substantial countervailing policy considerations' which we are reluctant to assume the Supreme Court would reject. We therefore condude, with some hesitation, that 
which possible doubts as to identification needed to be resolved promptly; absent such need the conventional line-up viewing is the appropriate procedure." 67 The cautious approach of the District of Columbia Circuit to the exemption of the on-the-scene identification has much to recommend it. The limitations on the exemption mean that the majority of informal confrontations arranged by the police would not escape the Wade-Gilbert strictures, and also mean that the only identifications which would qualify as "on-the-scene" would be those occurring very near in time and place to the commission of the offense. The conclusion of the court that such immediate identifications promote the accuracy of the identification may be challenged, but it at least is a conclusion as to which reasonable men may differ, and the countervailing policy considerations may indeed form a reasonable basis for exempting such on-the-scene identifications from the general criterion of focus which might otherwise import the protection of counsel into the situation. The exemption should be strictly construed to eliminate possible abuse. In addition, there would seem to be no reason why the police should not conduct a lineup with the same suspect and victim or witness at a later time, with counsel present, to test the accuracy of the on-the-scene identification.
III. THE MANDATORY LINEUP
The presence of counsel at lineups and even the alternative legislative regulation of the lineup procedures will accomplish nothing if the police can avoid holding lineups at all. A requirement based upon due process that the police conduct a lineup with counsel present in every case where the identification of the victim or the witness will be introduced at trial, with narrowly defined exceptions for the onthe-scene identification and the emergency situation, for instance, where the victim is dying, is one possible solution to the problem.
Initial corporeal identifications of the defendant at the preliminary hearing, 68 the arraignment, 69 and even at trial 70 are not uncommon and would appear to be subject to the same objections as single-man showups. Due process is likely to be violated when the suspect is presented singly to the identifier by the police before formal court pro- ceedings because of the suggestiveness of the one-to-one confrontation. The suggestiveness may well be increased when the victim or witness is asked to identify a single individual in the context of a judicial proceeding, where it is evident that the police are sufficiently sure of their choice to charge the suspect, and he has clearly become the accused.
In Tyler v. State, 71 the Maryland Court of Special Appeals held that an identification made at a preliminary hearing did not change the nature of that proceeding to a critical stage requiring the presence of counsel. The court simply remitted the evidence of the suggestability of the identification to the jury along with the rest of the evidence in the case. This might be a feasible solution if eye-witness identifications were evaluated in the same way as other evidence by the jury. But if, as one commentator has suggested, the jury is generally "unduly receptive to identification evidence," 72 simply presenting the jury with the possibility of mistaken identifications is inadequate protection against possible prejudice to the defendant.
Identifications made at judicial proceedings equally pose problems for the defendant as far as reconstruction for the purpose of trial is concerned. The opinion of the Maryland Court of Special Appeals to the contrary notwithstanding, 73 an identification which takes place in the setting of a judicial proceeding may well be unreviewable. 7 4 Reliance on the testimony of the witnesses themselves may produce little or no information, and the defendant is certainly in a no less vulnerable position as far as observing what occurs in the courtroom than he is in the lineup confrontation where the Supreme Court imposed the right to counsel.
Admitting that risks of suggestiveness and difficulties of reconstruction may well exist when an identification occurs in the preliminary hearing or at the arraignment, could the problems be solved by imposing the requirement of counsel at all of the proceedings where an identification occurs without resorting to the requirement of a mandatory lineup? Arguably, counsel cannot be an effective witness to all that takes place in the courtroom during such a proceeding, and it is the role of a trained witness which the Supreme Court has assigned to him in the Wade-Gilbert lineup situation. More importantly, the serious danger of suggestiveness remains unresolved even in the presence of counsel if identification is permitted at a judicial proceeding. 
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Unless Wade and the future decisions of the Supreme Court lead to the requirement of a mandatory lineup with counsel present, it is possible that the potential prejudice of the lineup will be replaced by the definite suggestiveness of identifications during judicial proceedings which even the presence of counsel cannot eliminate. 7 5 It is rather difficult to evaluate judicial receptiveness to a mandatory lineup requirement at this point, but there has been concern over the failure of the police to hold lineups when there was no satisfactory reason for not doing so. 76 Chief Judge Bazelon of the District of Columbia Circuit has observed that " [t] Wade, Gilbert, and Stovall Decisions, 4 Caraf. L. Bur.. 273, 290-1 (1968) evaluating this attitude, it is important to recall that one of the primary reasons advanced by the police for avoiding holding lineups is that the procedure will unduly delay necessary identifications. However, prompt identification is defeated when the identification is postponed to the arraignment or the preliminary hearing and most certainly if the identification is postponed until the time of the trial itself. It may be argued that the premise of the "independent source" test which the Supreme Court put forward in the Wade opinion is that a victim or witness may give a reliable identification of an individual as late as the trial itself without the influence of a lineup. However, it appears that the definite suggestiveness of such an identification procedure carries the refutation of that premise, particularly since it is a suggestiveness that the presence of counsel cannot avert. Finally, the costs to the legal system of the requirement of a mandatory lineup must be considered. They would undoubtedly be extensive, and because this is likely, it is worthwhile to consider alternative identification procedures, perhaps equally costly, but arguably more susceptible to legislative and judicial control than lineup identifications could ever become.
IV. PHOTOGRAPHIC IDENTIFICATIONS
One such alternative may lie in thoroughly controlled and reviewable photographic identification of criminal suspects. Such a procedure was suggested by Wigmore more than thirty years ago 84 and was noted by the Court in Wade as one of the possible methods by which pretrial identification could be lifted from the "critical" category. 85 Wigmore suggested that a file of at least 100 sound films would be prepared of various individuals. They would be photographed in certain movements and dress, and each would read aloud a stock statement. The suspect would be filmed in the same manner. Approximately twentyfive such films would be shown to the witnesses in a special projection room, where each identifier would press a button activating a board backstage which would indicate which person had been identified and by whom. Successive presses would indicate uncertainty of identification. 86 A record could most certainly be kept which would indi-which would indicate the results; the record would be available to defense counsel for use in trial preparation. A system designed on this type of model would solve the problems of suggestiveness and the problems of reconstruction of the identification process, at the same time eliminating an expensive utilization of counsel and eliminating the lineup identification which arguably can never be made sufficiently non-suggestive. It is interesting to note that the photographic identification procedures which are now employed by the police have not been immune to challenge since the Wade-Gilbert decisions. The Supreme Court itself considered a due process challenge to a photographic identification in Simmons v. United States 8 7 and held that "convictions based on eyewitness identifications at trial following a pretrial identification by photograph will be set aside only if the photographic identification procedure was so impermissibly suggestive as to give rise to a very substantial likelihood of irreparable misidentification." 8 8 The test is very close to the one announced in Stovall for determining the due process validity of individual confrontations with the suspect. 8 9 The petitioner in Simmons raised no claim of the right to counsel when the photographs were shown to the witnesses, 0 and as far as can be determined from the opinion, the petitioner was not in police custody when the photographic showing was conducted. The Court noted that there were still dangers of misidentification, but that they could be limited by cross-examination at trial which exposed the possibilities of error. 91 The Court also was aware of the widespread use of such photographic identification both in "apprehending offenders" and in "sparing innocent suspects the ignominy of arrest." 9 2
Further challenges have been made to photographic identification on due process grounds, 3 and upon the grounds that there is a right to have counsel present when such photographic identifications are made. The reasoning behind the claim of a right to counsel at photographic identifications is essentially the same as that which prompted the Supreme Court to require counsel at lineups. The same possibilities for suggestiveness exist. For example, the police may show the picture of the suspect whom they believe committed the crime several times during the display thus focusing attention on it.
Equally present is the difficulty of reconstructing the details of the photographic identification for purposes of cross-examination at trial, even though some courts feel such reconstruction is possible. 9 4 Other courts have disagreed, and the District Court for the Eastern District of Pennsylvania noted that if the police were never able to produce the photos which were displayed to the witness, Wade might well have to be extended to this type of proceeding. 95 In Simmons, the Supreme Court commented that it "would have been preferable for the Government to have labeled the pictures shown to each witness and kept them available for trial." 96 The difficulty of reconstructing the identification procedure may persist even when identification is made on the basis of a photographic display, and the danger is sufficient to warrant some further consideration of the issue by the courts and the police.
The problems of photographic identification cannot be readily solved by requiring the presence of counsel. Many photographic identifications are made before the suspect is taken into police custody, 97 and counsel for any particular individual could not be required. Those courts which have considered the claim to the right to counsel at photographic identifications after a particular suspect is in custody have, with one exception, rejected the claim. 99 The reason for the rejection is not totally clear. At least a part of it may be attributed to a desire not to push the sixth amendment beyond its present boundaries without guidance from the Supreme Court, 1 00 but the other common denominator is found in the questionable assumption that there will be an opportunity to reconstruct the identification procedure at trial. 10 1 However, even if more courts ultimately do require counsel for photographic identifications conducted after the suspect is in custody, the value of the guarantee is" speculative. The initial photographic identification which is conducted in the absence of counsel because the suspect is not in custody, even absent police manipulation, may well be sufficiently suggestive to destroy effectively the defendant's well-protected rights at later stages of identification. It is at the first stage, the initial photographic identification when the suspect is not in custody, that the protection must apply. In addition, the costs to the legal system of requiring counsel at photographic identifications when the suspect is in custody might again be prohibitive.
Stringent guidelines such as those described in the Wigmore model' 02 would assure that there was the opportunity to reconstruct the identification procedure at trial, and would be less costly than requiring counsel. Arguably the detailed procedure of the Wigmore model would not be possible if the suspect was not in custody, but there are other procedures which could be utilized in such a situation, still controlled by guidelines which would eliminate the possibility of suggestiveness. The more elaborate model should still be utilized after the suspect is in custody, particularly since the aim of the procedure is to eliminate the need to conduct the lineup at all.
Even if the guidelines imposed on the conduct of all photographic identifications do not have the effect of eliminating lineups, they still are necessary to protect the rights of the defendant. At present the physical identification confrontation is commonly preceded by a photographic identification. 1 '0 An unreviewable photographic identification could virtually destroy the suspect's rights at a lineup conducted in the most rigorous conformance with the Wade standards. 0 4 This becomes even more apparent when the photographic identification is cited as part of the independent origin which makes a tainted lineup insufficient to bar the in-court identification of the witness, 0 5 and when the photographic identification is the only out-of-court iden-tification arranged before the victim or witness testifies at trial. 1 0 6 Authoritative guidelines for the conduct of all photographic identification and the requirement of the production of the photographs displayed for the use of defense counsel would at least begin to solve the present problems.
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CONCLUSION
At present, the protections of Wade and Gilbert are all too easily evaded by restrictive lower court interpretations of the scope of Wade, by expansive readings of the "independent source" test, and by the police avoiding the use of the lineup completely. The requirement of a mandatory lineup with counsel present and with guidelines promulgated for the conduct of the lineup must be combined with the guidelines for photographic identification, if the protections of the Wade and Gilbert decisions are to become a reality for the criminal defendant. Creative use of photographic identification under the control of enforceable guidelines could eliminate the problems of identification procedure in the future by substituting for the lineup a controlled, reviewable procedure where the risk of suggestiveness is eliminated and a record for the use of defense counsel is guaranteed. There the police had, without the suspect's knowledge, made a video tape of him as he was being booked, talking and walking. The video tape was later used for identification purposes. The court held that the defendant had a right to counsel at the time of this "secret confrontation between the victim and the defendant. What the police could not have done directly, they should not be allowed to do indirectly through the miracles of modem science." Id. at 765. The case amply illustrates the potential for abuse in the photographic identification.
107 The one court which has held that counsel is required when a suspect who is in police custody is identified from a group of pictures stated that it would not require counsel "if local law enforcement authorities would but preserve competently in the legal sense the photographs that are displayed to witnesses, provide guidelines for proper photographic identification procedures, and follow these guidelines." Thompson v. State, -Nev. -, 451 P.2d 704, 707 (1969) .
